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POSSIBLE STATUTORY CHANGES TO CLARIFY
LEGISLATIVE OVERSIGHT OF THE OFFICE OF STATE
PUBLIC DEFENDER

Purpose

The Law andJustice Interim Committee pJIC) may wish to consider a committee bill to revise nvo larvs related to its

oversight duties for the Office of State PubLic Defender (OPD). The nvo possible changes are highLighted belorv.

Clorify the committee ossigned to oversee rhe OPD during interims

The 201'7 Legislature made several revisions to the organizational structure and duties of the OPD. One of the revisions

inadvertendy removed language that clarifies the interim committee that is responsible for overseeing the OPD operations

during the interim.

The OPD is administratively aftached to the Depanment of Administration (DOA). The State Administration and Veterans'

Affairs (SAVA) Interim Committee is required by -'crr,,n : I 22x. \lt \, to conduct interim agency oversight for rhe DOA.
However, given the LJIC's subject maner knorvledge and intcrest in OPD affain, {ccri, 'ri i-i-:-:r'. \lr \, specifically assigns

oversight of the OPD to this committee. To ar.oid an1' conflict benveen those trvo starutes, section 5-5-228, tvICA, ;,r., ,. rr rusi.

c,rrrr.rirrc,l l,rn.ru'+e r..cnrpiin:: rhr ( rl'l) from SAVA oversight. That exemptioo language rvas stricken from section 5-5-228,

MCA, in tbe 2017 session by ll,,us. liili --, rvhich revised the orgaoizational structure of the OPD.

The LJIC members might consider putting the exemption back into section 5-5-228, r\lCA, to ensure there is not uncertainq'

about the interim committee that has oversight duties for OPD. The current and previous versions of the affected sections of
larv are attached to this paper with the reler.ant subsections highlighted.

Add required report io codified stotute

In 2005, the Legislature created the statewide public defender s1'stem by enacring:!:1! liil. I la. In
addition to consolidating the public defender functions previously performed and funded on the

countyJevel, the bi.ll required various reports and data to be collected.

One of these reports requires the Legislative Fiscal Ana\st pFA) to compare gencral fund

revenue, statutoq, entidement share payments to local governments, and actual costs to

operate the statewide public defender system. The report must be provided ro the

gorrcrnor, the Legislative Finance Committee, rhe Larv and Justice Interim
Committee, and the Nlontana Supreme Court.
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Although the bill was enacted in 2005, the analysis was to start in 2011 and continue at S-yeat increments after thar year.

Unlike most ongoing r€ports that the Legislature requires, this particular subsection of SB 146 was not codified, meaning it
rvasn't assigned a specific statute number for future reference. (Codified sections are those printed with satute numbers in the

Nlontana Code Annotated books.) However, because the leport is in session law (secrion 72, Ch. 449 , Laws of 2005), it is still
a re<luired dury of the LFA.

As of this interim, the analysis has not been performed or the report provided to the var.ious stakeholders nor were culrent
Iegislative or agency staffaware of the requirements until the agency staff rediscovered the subsection eadier this year.

The LJIC members might consider a bi.ll draft to revise statute either to ensule the analysis and report are completed as the

2005 Legislature required or to eliminate the report ftom session law. The LJIC would have at least three options in this

regard, the first nvo of which would require legislation:

1. Move the report requirement ftom session law into a codified section of the Montana Code Annotated to make it
easier to track;

2. Eliminate the report requirement from session law; or
3. Take no action.

Even if the LJIC or a future legislature took no action on this matter, the LFA is sti.ll required to report the information.

The section of SB 146 that creates the report is attached to this paper and available on the LJIC's rvebpage for the May 2018

meeting.
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5-5-226. Law and justice interim committee, MCA

MCA Contents / TITLE 5 / CHAPTER 5 I Pad2 I 5-5-226 Law and justic...
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Montana Code Annotated 2017
TITLE 5. LEGISLATIVE BRANCH

CHAPTER 5. LEGISLATIVE PROCEDURES

Part2. Organization - lnterim Committees

Law And Justice lnterim Committee
5-5-226. Law and justice interim committee. The law and justice interim committee has

administrative rule review, draft legislation review, program evaluation, and monitoring functions for

the ofiice of state public defender, the department of corrections, and the department of justice and

the entities attached to the departments for administrative purposes. The committee shall act as a
liaison with the iudiciary.

History: En. Sec. 28, Ch. 19, L.'1999; amd. Sec. 13, Ch.210, L. 2001; amd. Sec.2, Ch.91, L.

20't1.

Created by LAWS

http://les.mt.sov/bills/mca/title 0050/chapter 005O/part 0020/section 0260/0050-0050-00... 411112018



5-5-228. State administration and veterans' affairs interim committee, MCA
CURRENT-VERSION OF 5-5-228 WITHOUT EXCSPTTON TANCUECT

MCA Contents / TITLE 5 / CHAPTER S t palt2 I S_S_22g State administr...
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Montana Code Annotated 2017
TITLE 5. LEGISLATIVE BMNCH
CHAPTER 5. LEGISLATIVE PROCEDURES
Part2. Organization - lnterim Committees

State Administration And Veterans, Affairs
lnterim Committee

5-5-228. state administration and veterans, affairs interim committee. (1) The state
administration and veterans' affairs interim committee has administrative rule review, draft legislation
review, program evaluation, and monitoring functions for the public employee retirement plans and for
the following executive branch agencies and, unless otheMise assigned by law, the entities attached
to the agencies for administrative purposes:

(a) department of administration, except:

(i) the state compensation insurance fund provided for in 39-71-2313, including the board of
directors of the state compensation insurance fund established in 2-15-10.,l9;

(ii) the state tax appeat board established in 2-15-1015; and

(iii) the division of banking and financial institutions;

(b) department of military affairs; and

(c) office ofthe secretary of state.

(2) The committee shall:

(a) consider the actuarial and fiscal soundness of the state's public employee retirement systems,
based on reports from the teachers' retirement board, the public employees' retirement board, and the
board of investments, and study and evaluate the equity and benefit structure of the state's public
employee retirement systems;

(b) establish principles of sound fiscal and public policy as guidelines;

(c) as necessary, develop legislation to keep the retirement systems consistent with sound policy
principles; and

(d) publish, for legislators' use, information on the public employee retirement systems that the
committee considers will be valuable to legislators when considering retirement legislation.

(3) The committee may:

(a) specify the date by which retirement board proposals affecting a retirement system must be
submitted to the committee for the review pursuant to subsection (1); and

httn.//lerr rnt onrr/hillc/mno/ti+la nn<n/^Lr-ra' nn<n/n'n nnrn/.-^+;^n nlAn/nn<n nn<n nn ^tl tt"tl1o



5-5-228. State administration and veterans' affairs interim committee' MCA Page 2 of 2

including boards, political subdivisions, and the state

any information and render any assistance that the
(b) request personnel from state agencies,

public employee retirement systems, to furnish

committee may request.

History:En.Sec.30,Ch.19,L'1999;amd'Sec'15'Ch'210'L'2001iamd'Sec'1'Ch'2'Sp'
L. December 2005; amd. Sec. 3, Ch.91, L. 2011; amd. Sec. 2, ch. 19, L. 2013; amd. Sec. 1' ch.

2O,L.2}13iamd. Sec. 2,Ch.41, L' 2015; amd' Sec' 7' Gh' 358' L' 2017'

Created by LAwsr!

http://leg.mt.gov/bills/mca/title_0050/chapter_O050/part_0020/section-0280/0050-0050-00.. ' 4/l l/2018



5-5-228. State administration and veterans' affairs interim committee. Page I of2

MONTANA CODE ANNOTATED 2015

Pre\ious Seclion MCA Corderis Part Contents l-lelp Next Section

5-5-228. state administration and veterans' affairs interim committee. (l) The state
administration and veterans' affairs interim committee has administrative rule review, draft legislation
review, program evaluation, and monitoring functions for the public employee retirement plans and
for the following executive branch agencies and, unless otherwise assigned by law, the entities
attached to the agencies for administrative purposes:

(a) department of administration. except:
(i) the state compensation insurance fund provided for in 39-71-2313, including the board of

directors of the state compensation insurance fund estabtished in 2- I 5- I 0l 9;
(ii) the state tax appeal board established in 2-15-1015;
(iii) the office of state public defeuder: and
(iv)the division ofbanking and financial institutions;
(b) department of military affairs; and
(c) office ofthe secretary ofstate.
(2) The committee shall:
(a) consider the actuarial and fiscal soundness ofthe state's public employee retirement systems,

based on reports from the teachers' retirement board, the public employees' retirement board, and the
board of investments, and sfudy and evaluate the equity and benefit structure ofthe state's public
employee retirement systems;

(b) establish principles ofsound fiscal and public policy as guidelines;
(c) as necessary, develop legislation to keep the retirement systems consistent with sound policy

principles; and
(d) publish, for legislators' use, information on the public employee retirement systems that the

committee considers will be valuable to legislators when considering retirement legislation.
(3) The committee may:
(a) speciff the date by which retirement board proposals affecting a retirement system must be

submitted to the committee for the review pursuant to subsection (1); and
(b) request personnel from state agencies, including boards, political subdivisions, and the state

public employee retirement systems, to fumish any information and render any assistance that the
committee may request.

History: En. Sec.30,Ch. 19,L. 1999; amd. Sec. 15,Ch.210,L.2001;amd.Sec. l,Ch.2, Sp. L. December 2005;
amd. Sec. 3, Ch. 9l,L.20ll; arnd. Sec. 2, Ch. 19, L.2013;amd. Sec. l, Ch. 20, L. 2013; amd. Sec.2, Ch. 41, L.2015.

httn://les.mt. sov/billsl201 5 /mcal 5 / 5 I 5 -5 -228.htm 411112018

IMPORTANT
THIS IS NOTT}IE MOST CURRENT MCA

TIIE 2OI7 MCA IS AVAILABLE HERE.
PLEASE I.'PDAIE YOUR BOOKMARKS.
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59th Legislature s80146.05

SENATE BILL NO. 146

INTRODUCED BY D. MCGEE

BY REQUEST OF THE LAW AND JUSTICE INTERIM COMMTTTEE

A BILL FOR AN ACT ENTITLED:,AN AcT ESTABLISHING THE MoNTANA PUBLIC DEFENDER ACT;

PROVIDING PURPOSES AND DEFINITIONS; ESTABLISHING A STATEWDE PUBLIC DEFENDER SYSTEM

TO DELIVER ASSIGNED COUNSEL SERVICES IN STATE, COUNTY, MUNICIPAL, AND CITY COURTS;

SPECIFYING THE SCOPE OF PUBLIC DEFENDER SERVICES IN CRIMINALAND CIVIL PROCEEDINGS TO

BE DELIVERED BY THE SYSTEM; REPLACING THE APPELLATE DEFENDER coMMISSIoN WTH A
PUBLIC DEFENDER coMMlsstoN; ESTABLTSHTNG AN oFFtcE oF srATE puBLtc DEFENDER:

DEFENDER: SPEcIFYING DUTIES AND RESpoNSTBTLtIES; pRovtDtNG RULEMAKTNG AUTHoRtT;
PRovlDlNG FoR REG|oNAL oFFtcES; pRovtDrNG FoR A coNTRAcTED sERVtcES PRoGRAM;

PRovlDlNG CERTAIN EXEMPTIONS FROM THE MONTANA PROCUREMENT Acr; pRovtDtNG FoR

DETERMIMTIoNS OF ELIGIBILITYAND INDIGENCE; REALLoCATING PAYMENT RESpONStBtLtTtES FOR

CERTAIN COSTS PAYABLE BY THE OFFICE OF COURT ADMINISTRATOR AND THE NEW OFFICE OF

STATE PUBLIC DEFENDER; ESTABLISHING A SPECIAL REVENUE ACCoUNT; PReIflEIN€.-*

TUNBNE CHANGING THE LOCAL

GOVERNMENTS SHARE OF THE COSTS OF THE STATEW DE PUBLIC DEFENDER SYSTEM: CLARIFYING

PROVISIONS RELATED TO WTNESS FEES, TRANSCRIPT FEES, AND PSYCHIATRIC EVALUATION AND

EXAMINATION COSTS; PROVIDING THAT A PUBLIC DEFENDER BE ASSIGNED AT THE BEGINNING oF

ANY CHILD ABUSE AND NEGLECT PROCEEDING; PROVIDING FOR THE TRANSFER oF EMPLoYEES

lN couNTY AND clw PUBLIC DEFENDER oFFlcES To srATE EMPLOYMENT; pRovtDtNG FoRAN

IMPLEMENTATION AND TRANSITION PERIOD: REOUIRING A LEGISLATTVE AUDTT SO THAT FUNDTNG

RESPONSIBILITIES FOR CERTAIN COUNTIES CAN BE CALCULATED BASED ON ACTUAL COSTS:

AMENDTNG SECTTONS 2-18-103, 3-5-511, 3-s-604, 3-s-901, 7$-2426. 15-1-121. 184.13a 26-2-501,

*.?-{,4X26-2-506,26-2-508,26-2-510,40-5-236,40€-119,41-3-205,41-3422,41-3423,41-3432,41-3$07,

41-3-1010, 41-3-1012, 41-5-111, 1ffi 41-5-1413, 42-2405, 464-304, 46-8-101, 46-8-104, 46-8-.1.13,

46-8-114,46-8-115,46-12-210,46-14-202,46-14-221,46-1s-1 15,46-15- r 16,46-17-203,46-18-101,4&18-201,
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59th Legislature
s80146.05

appointedbythegovernortosimultaneouslyServeonthepublicdefendercommissionandtheappellate

defender commission until the appellate defender commission terminates pursuant to this section A member

serving on both commissions simultaneously is entitled to the compensation provided for the public defender

commission in [section 6ft5i !of5] QllQlwhen engaged in the officialduties of the public defender commission'

provided that expenses paid pursuant to 2-18-501 through 2-18-503 may not be paid twice for the same period

of time.

NEW SECT|ON. Section 71. Rights to property. (1) Subject to subsection (2), office equipment'

computer equipment, furniture, and fixtures that are owned by a county or city and used by employees of a public

defender office on June 30, 2006, remain the property of the county or city unless otherwise agreed upon by the

county or city and the state.

(2) (a) An employee of a county or city public defender office who becomes a state employee under

[section 66 Q!] retains the right to use all property relating to the functions of the office and being used by the

employee on June 30, 2006. The property inclUdeS records, office equipment, computer equipment, supplies'

contracts,books,papers,documents,maps,grantandearmarkedaccountbalances'vehicles'andallother

Similarproperty.However,theemployeemaynotuseordivertmoneyinafundoraccountforapurposeother

than as provided bY law.

(b)\Meneverthestatereplacesofficeequipment,computerequipment,furniture,orfixturesusedas

providedinsubsection(2Xa)andstillownedbyacountyorcity,therighttousethereplacedpropertyreverts

to the county or city.

(3) This section does not apply to property owned by the federal government'
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(A) FuNDtNG RESPoNStBtLtIES FoR puBLrc pEFENoER sERVtcEs PURSUANT ro [sEcrloNs 1 THRoUGH 4 AND

6 THRoUGH 14I VVILL BE SHARED BY STATE AND LOCAL GOVERNMENT: AND

(B) THE coUNTIES. CoNSoLIDATED GOVERNMENTS. AND CITIES WLL PAY IHEIR SHARE OF COSTS THROUGH A

i-: REPORT: (1) THE LEGISLATURE.S INTENT IS TO PROVIDE THAT:

COUNTY. MISSOULA COUNTY. FLATHEAO COUNTY. AND YELLOWSTONE COUNTY. AN AUDIT, BY ORATTHE DIRECTION OF

(Legislative
\ Servfces
\pivision
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.I 
THE LEGISLATIVE AuDIToR. MUST BE coNDUcTED *+Fettel €i
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9

10 oN ALL ACTUAL cosTs FoR puBLtc

11 DEFENDER SERVICES IN DISTRICT COURTAND JUSTICE'S COURT PROCEEDINGS INCURRED FROM JULY 1. 1998. THROUGH

12 JUNE 30. 2004 FoR ! rHtcx neconos exrsr. Txe,quorr Musr sepannre txE cosrs ay ExpeNorrune cnreeonv eNo

13 prsrNcursH BETWEEN cosrs pArp By A couN,y AND cosrs pAlD oR RETMBURSEp By rHE srATE.

14

15 THE cosr oF THE AUDtr FoR THAT couNTy.

16 (4) :FH€ BY APRIL 30. 2006. THe aesulrs or trtE luotr r usr ge neponreo ro rHe eovEnHon,s guooET

17 oFFlcE. THE LEGtst-ATtvE AUotr coMMrrrEE. THE LEGTsLATTvE FTNANcE coMMn-rEE. AND THE Lqw ANp JUSTTcE TNTERTM

18 COMMITTEE.
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(5) THE LAW AND JUsrlcE INTERTM coM[4n-rEE sHALL PREPARE LEGTsLATtoN To BE tNTRopucEp lN THE 2007

29 LEGISLATIVE sEssloN rHAT wLL AMEND 15-1-121 To pRovrpE THAT THE BASE ENTTTLEMENT SHARE FoR CASCADE

30 CouNTY. GALLATTN CouNTY. LEvvlsAND CLARK couNTy. MtssouLA couNrt. FLATHEAD couNw, AND yELLowsroNE

-89- Authoized Print Version - SB 146
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INTERESTED AND PARTICIPATING PARTIES.

TIME PERIOD.
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RETMBURSEp BY THE oFFlcE oF couRT ADMINIsTRAToR PURSUANT To 3-5-90'1 : AND

ATTORNEYS, INCLUDING:

rI) coMPENSATION:

( ) pERsoNAL ExPENSES. INCLUDING TRAVEL. MEALS. AND LooGING:

AND OTHER OFFICE OPERATING COSTS:

(IV) PROFESSIONAL ANO PARAPROFESSIONAL SUPPORT SERVICES. INCLUDING SERVICES PROVIDED BY

INVESTIGATORS, PARALEGALS. RESEARCHERS. AND SECRETARIES:

(VII) COSTS OF PSYCHIATRIC EVALUATIONS UNDER 46-14-202 AlD 46-14-221' INCLUDING THE COST OF

EXAMINATIONS AND OTHER ASSOCIATED EXPENSES: AND

{Y$(VIII) oTHER SERVIcES oR SUPPoRT PROVIDED BY THE COUNTY TO PROVIDE ASSIGNED. APPOINTED. OR

-90-

yiea.

(6)(7) As usED lN THls sEcrloN:
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NEWSECTION. Section 73. lnterim report. During fiscalyear 2007, the public defender commission
established in [section 5] shall make regular progress reports to the governor, legislative finance committee, law
and .iustice interim committee, LEGIsLATIVE AUptr coMMrrrEE. and supreme court regarding the operation and
administration of the statewide public defender system.

NEWSEcToN. section 74. Repearer. section sz-1s-1o2o,r-6-4023,46-8-111,46- 8-201,46-8-202,

46-8-210, 46-8-211, 46-8-212, and 46-8-213, MCA, are repeated.

NEWSECTION. Section 75. codification instruction. (1) [Sections'l through 4 and 6 through 14]

are intended to be codified as a new tifle in the Montana Code Annotated.

(2) [Section 5l is intended to be codified as an integral part of rifle 2, chapter 15, part ,r0, and the
provisions of Title 2, chapter j S, part 10, apply to lsection Sl.

(3) lsection '15] is intended to be codified as an integral part of rire 41 , chapter 3, part 4, and the
provisions of Title 41 , chapter 3, part 4, apply to lsection 1S].

lF [THrs Acr] ts pAssEp ANp

lN LEGISLATION ENACTED BY THE 2005 LEGtsrarune. rHe cooe colaurssrouen rs ornecreo ro cHnncE rne

REFERENCES TO THE APPROPRIATE REFERENCES TO ASSIGNEO COUNSEL OR ASSIGNED ATTORNEY.

APPROVED ANO IT INCLUDES A SECTION THATAMENDS 15.1-121(3XAXI) AND:

(1) lF HouSe BILL No. 223 ts pesseo alD eppnoveo mto rt rr.rcLuoEs a sectoru tHnt nuEruos

15-1-121(3)(AXt). THEN THE AMENDMENT ro 15-1-121(3XA)(t) tN HousE BtLL No. 223 ts voto:

(2) lF HoUse BILL No. 334 ts passeo eruo appnoveo aHo tt rr.rcLuoes e sEcttoru rnnt elaeuos

15-1-121(3XAX|). THEN THE AMENDMENT ro 15-1121(3XAX|) tN HouSE BILL No. 334 ts vorp:

(3) lF HousE BILL No. 671 rs PAssEp AND AppRovED AND tr TNoLUDEs A sEcloN THAT AMENDS

15-1- 121(3XAX|). THEN THE AMENoMENT To 15-1- 121(3XAX|) tN HoUSE BrLL No. 671 ts votp: ANp

(Legislative
\ ^Sezur'r:p,c
\livision
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NEW sEcrroN. sEcroN 76. DrREcroNs ro copE coMMrssroNER. WHENEVER REFERENCES To


